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Note: State below only facts and not evidence (Rule 13.6)
Statement of facts relied on:
1.
In reply to paragraph 1(b) of the Amended Statement of Claim, on September 18,
2014, this Honourable Court ordered that the class (the "Class") on behalf of which the
Representative Plaintiff is entitled to bring this Action Is comprised of all persons who
borrowed money as a 1Fast Cash Advance' or 'Payday Loan' ("Fast Cash Advance11)
from a Money Mart location in Alberta and have repaid that Fast Cash Advance using
{CS731137.DOC: I}
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the post-dated first party cheque provided in order to obtain the Fast Cash Advance,
between March 2, 2004 and April 30, 2010.
2.
632758 Alberta Ltd. operated a Money Mart store located in the City of Red
Deer, Alberta pursuant to a Franchise Agreement between National Money Mart Inc.
and 632758 Alberta Ltd. dated September 1, 1995. 632758 Alberta Ltd. ceased to
operate this store on December 31, 2005.
3.
1008485 Alberta Ltd. operated a second Money Mart store in the City of Red
Deer, Alberta commencing on or about April 1, 2005 pursuant to a Franchise
Agreement between National Money Mart Inc. and 1008485 Alberta Ltd. dated April 1,
2005.
4.
815028 Alberta Ltd. operated a Money Mart store in the City of Fort McMurray,
Alberta pursuant to a Franchise Agreement, as amended , dated July 1, 1998.
5.
Mary Franchuk owned and operated these Money Mart franchises through
632758 Alberta Ltd. , 1008485 Alberta Ltd . and 815028 Alberta Ltd.
6.
Mary Franchuk operated her franchises in strict adherence to National Money
Mart requirements including, inter alia, methods and systems of operation. The
Franchise Agreements required these Defendants to offer all of the financial services
developed or authorized by National Money Mart, including Fast Cash Advances.
7.

In 2006, Mary Franchuk was diagnosed with a terminal illness.

8.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd . sold their respective
stores and surrendered their franchises to National Money Mart effective October 31 ,
2006.
9.

Mary Franchuk died on June 5, 2007 .

10.
The Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758 Alberta
Ltd . were added as parties to the within Action on December 15, 2006.
11.
These Defendants were first made aware of the claims against them on
February 16, 2007, when they were served with the Amended Statement of Claim. In
the Amended Statement of Claim, the Representative Plaintiff indicated that he was
proceeding with claims against these franchisees dating from December 1, 2005 to the
date of certification.
12.
Prior to February 16, 2007, these Defendants were not aware of any of the
claims set forth in the Amended Statement of Claim, as against them.
13.
These Defendants were first made aware of the claims against them dating back
to March 2, 2014, on or shortly before the date of the hearing of the Certification
Application.
{C573 11 37.DOC; I }
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14.
These Defendants deny that at the time of issuance of the Amended Statement
of Claim, any of 1008485 Alberta Ltd ., 815028 Alberta Ltd. or 632758 Alberta Ltd . were
operating any stores under the name "Money Mart''. In fact, the issuance and service of
the Amended Statement of Claim, which added these Defendants to these proceedings,
occurred after the sale of the 1008485 Alberta Ltd . and 810528 Alberta Ltd . stores to
National Money Mart.
Money Mart's Business:
15.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta
Ltd . adopt the matters set out in paragraphs 5 to 20, inclusive of the Statement of
Defence filed on behalf of National Money Mart Company.
Fast Cash Advance Agreements:
16.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd. and 632758 Alberta
Ltd. adopt the matters set out in paragraphs 13 to 20 inclusive, of the Statement of
Defence filed on behalf of National Money Mart Company.
17.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta
Ltd . specifically deny having any involvement in the development of the standardized
Fast Cash Advance agreements . Further, in answer to paragraph 64 of the Amended
Statement of Claim, these Defendants deny they manipulated the terminology in the
Fast Cash Advance agreements.
18.
The Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd . and 632758 Alberta
Ltd. deny the stores of these Defendants were located in "Asset-Limited,
Income-Constrained communities" as alleged in paragraph 44(x) of the Amended
Statement of Claim.
19.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta
Ltd. deny they specifically targeted the poorest and most vulnerable members of
society, such as single parents, pensioners, persons on social assistance, the working
poor and the chronically unemployed, as alleged in paragraph 62 of the Amended
Statement of Claim .
20.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd . and 632758 Alberta
Ltd . adopt the matters set out in paragraphs 39 and 40 of the Statement of Defence filed
on behalf of National Money Mart Company.
Any matters that defeat the claim of the Plaintiffs:
21 .
In answer to the whole of the Amended Statement of Claim, 1008485 Alberta
Ltd ., 815028 Alberta Ltd . and 632758 Alberta Ltd. deny they have any liability, either to
the Representative Plaintiff or to any person or persons on whose behalf the
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Representative Plaintiff brings this Action, described collectively in the Amended
Statement of Claim as the "Class" or "Class Members".
No conspiracy:
22.
The Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758 Alberta
Ltd . deny any of these Defendants are Co-conspirators, as alleged in the Amended
Statement of Claim, or at all.
23.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd. and 632758 Alberta
Ltd. specifically deny that at any material time:
(a)

they entered into any agreement or arrangement with any person to
breach either s. 347(1) ors. 462 .31 of the Criminal Code;

(b)

they breached either s. 347(1) ors. 462.31 of the Criminal Code ;

(c)

they conspired with any person in the manner alleged in the Amended
Statement of Claim , or in any manner whatsoever;

(d)

they engaged in any activity the predominant purpose of which was to
cause injury to any Class Member (and any alleged injury is not admitted
but specifically denied).

24.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd. and 632758 Alberta
Ltd. were not capable of conspiring with National Money Mart Company, Dollar
Financial Group Inc. or any other franchisees because of National Money Mart's control
over the services, products and operating policies of the Money Mart stores.
25.
If the Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd . and 632758 Alberta
Ltd . engaged in any of the activities alleged in the Amended Statement of Claim, which
is not admitted but specifically denied, they specifically deny that:
(a)

any Class Member has suffered any injury or damage as a result;

(b)

a Class Member's payment of a cheque cashing fee when such Class
Member repaid by cheque a Fast Cash Advance from these Defendants
constituted an actionable injury or damage in law.

26 .
If any Class Member has suffered any actionable injury or damage (which is not
admitted but specifically denied), the Defendants, 1008485 Alberta Ltd., 815028 Alberta
Ltd. and 632758 Alberta Ltd . specifically deny that:
(a)

they engaged in any conduct, either with any Defendant or with any
alleged "Co-conspirator," that was unlawful, and that was directed at the
Class Member or Class Members in circumstances where they ought to
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have known at the material time that injury to the Class Member was
likely;
(b)

any injury to any Class Member was likely;

(c)

they ought to have known at any material time that any injury was likely;

(d)

they intended that such Class Member suffer any such injury or damage;

(e)

any such injury or damage was caused by or the
wrongful act on the part of the Defendants, 1008485
Alberta Ltd . and 632758 Alberta Ltd. or any alleged
them, but rather it was caused by and was the
Member's personal choices and voluntary acts;

(f)

they have any liability arising from personal choices made by, and
voluntary acts of, a Class Member; and

(g)

such Class Member has failed to take appropriate steps to mitigate any
such damage, including in particular taking steps to repay Fast Cash
Advances in cash on or before the Due Date.

result of either any
Alberta Ltd. , 815028
conspiracy involving
result of the Class

27 .
Specifically, if any Class Member in fact paid a cheque cashing fee to the
Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta Ltd . in
connection with the repayment by cheque of a Fast Cash Advance, these Defendants
deny that such payment was caused by or the result of either any wrongful act on the
part of these Defendants or any alleged conspiracy involving these Defendants. Rather,
it was caused by and was the result of the Class Member's personal choice to incur the
fee , rather than repay the Fast Cash Advance on or before the Fast Cash Advance's
Due Date (as the agreement in respect of the Fast Cash Advance (the "Fast Cash
Advance Agreement") specifically provides), and the Defendants, 1008485 Alberta Ltd.,
815028 Alberta Ltd . and 632758 Alberta Ltd. have no liability arising from personal
choices made by, and voluntary acts of, any Class Member.

There Has Been No Unjust Enrichment and No Tracing Order is Possible:
28.
The Defendants , 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta
Ltd . deny that any Class Member has at any material time paid any sum to these
Defendants to which these Defendants were not lawfully entitled . Further, if any Class
Member has suffered a deprivation as alleged , the Defendants, 1008485 Alberta Ltd.,
815028 Alberta Ltd . and 632758 Alberta Ltd. specifically deny that they at any material
time were enriched unjustly and at such Class Member's expense.
29.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta
Ltd. deny that they have received the "Total Interest" as alleged or any part thereof, and
specifically deny that the Class Members have either paid these Defendants the alleged
"Total Interest," or suffered a deprivation in the amount of the "Total Interest." In
{C573 I 137.DOC; I}
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particular, Class Members who have defaulted on and failed to repay Fast Cash
Advances have suffered no deprivation in relation to such unpaid Fast Cash Advances.
These Defendants have received nothing and can have no liability to Class Members for
any amount in respect of any such unpaid Fast Cash Advances .
30 .

Further:
(a)

the Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758
Alberta Ltd . deny receiving any amount from any Class Member in respect
of any Fast Cash Advance transaction between such Class Member and
these Defendants, and these Defendants specifically deny that at any
material time any of them have been enriched at the expense of such
Class Member in respect of any such Fast Cash Advance transaction;

(b)

alternatively, if any Class Member has been deprived, as alleged , in
respect of a Fast Cash Advance transaction with these Defendants,
1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758 Alberta Ltd. , these
Defendants deny receiving any benefit from any alleged deprivation or at
any Class Member's expense in relation to such Fast Cash Advance
transaction;

(c)

if at any material time these Defendants, or any of them, collected interest
from a Class Member in breach of s. 347 of the Criminal Code, which is
not admitted but denied , any such amount or amounts were combined
with other amounts lawfully collected or earned or borrowed by these
Defendants, and these Defendants have no liability with respect to such
amounts.

31.
In any event, neither the Representative Plaintiff nor any Class Members are
entitled to the amounts claimed on the basis of unjust enrichment because of the delay
in bringing this action during which time the Defendants, 1008485 Alberta Ltd. , 815028
Alberta Ltd. and 632758 Alberta Ltd . have changed their position by using any monies
received from the Representative Plaintiff or Class Members in the ordinary course of
their respective businesses with the result that those amounts are no longer available.
32.
If as a result of the alleged conspiracy the Class Members have paid the
Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta Ltd. the
amounts alleged to be "Interest at a Criminal Rate" and alleged to be damages, none of
which is admitted and all of which is denied:
(a)

the facts alleged do not establish any link to property over which a trust
can be claimed by any Class Member, and in particular do not establish
any link to property in the hands of these Defendants;

(b)

alternatively, no specific property belonging to a Class Member has been
identified , and as the facts alleged do not identify any specific property
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which a Class Member can claim is trust property, the paragraphs fail to
plead a reasonable claim against these Defendants;
(c)

no Class Member has or can have any direct interest in any specific
property that could be the subject of a trust or a tracing order, and no such
direct interest is alleged by any Class Member;

(d)

a monetary award is sufficient compensation for any loss or damage any
Class Member claims to have suffered .

33.
The Representative Plaintiff and all other Class Members who had no Fast Cash
Advances with the Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758
Alberta Ltd. have no claim with respect to any amounts paid by a Class Member to any
of the other Defendants, or any other franchisees .
No Unconscionable or Unlawful Practice:

34.
The Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758 Alberta
Ltd . deny that they were, in respect of any of the Fast Cash Advance Agreements
entered into by the Representative Plaintiff and the Class Members, or in respect of any
of the cheque cashing fees paid by the Representative Plaintiff and the class members,
a "supplier" or "credit granter" within the meaning of the Fair Trading Act at the relevant
times. These Defendants further deny that the Fast Cash Advance Agreements, or the
cheque cashing fees , were "credit agreements" within the meaning of the Fair Trading
Act at the relevant times. The Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd.
and 632758 Alberta Ltd . further deny that the Fast Cash Advance transactions or
cheque cashing fees were "consumer transactions" within the meaning of the Fair
Trading Act at the relevant times and that it engaged in any unfair practice under the
Fair Trading Act. The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd. and
632758 Alberta Ltd . specifically deny that they failed to disclose or that they misstated
any thing required to be disclosed by the Fair Trading Act with respect to any Fast Cash
Advance Agreement, or with respect to the cheque cashing fees .
35 .
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta
Ltd. deny that the cheque cashing fees were within the "cost of the Fast Cash Advance"
within the meaning of the Unconscionable Transactions Act. The Defendants, 1008485
Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta Ltd. deny that the cost of any of
the Fast Cash Advance transactions entered into by the Representative Plaintiff and the
Class Members was excessive, harsh or unconscionable within the meaning of the
Unconscionable Transactions Act.
36.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd . and 632758 Alberta
Ltd. further deny that the Representative Plaintiff and any Class Member is entitled to
recover any amount from them on account of such amount being in excess of 60% or
pursuant to any statute.

{C573 I 137.DOC; I }
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Delay and Limitation Periods:
37.
The Defendants, 1008485 Alberta Ltd. , 815028 Alberta Ltd. and 632758 Alberta
Ltd . are immune from liability with respect to any and all claims made by the
Representative Plaintiff or any Class Members. These Defendants plead and rely upon
the provisions of the Limitations Act, RSA 2000, c L-12, and all amendments thereto.
38.
Further, Mary Franchuk negotiated the terms of the surrender and sale of the
1008485 Alberta Ltd. and 815028 Alberta Ltd . stores prior to these Defendants, and
632758 Alberta Ltd ., being added as Defendants in the Amended Statement of Claim.
Because of the delay in bringing this action against these Defendants, Mary Franchuk
was led to believe that the Plaintiff, or any Class Member, had no claim or were not
pursuing any claim against these Defendants for the relief now claimed . Based on the
foregoing , the Representative Plaintiff and Class Members are barred by laches from
claiming the alleged , or any relief, against these Defendants.
Set-Off:
39.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta
Ltd . have rights of set-off and a counterclaim against the Representative Plaintiff and all
other Class Members who have defaulted on a Fast Cash Advance or failed to pay
these Defendants any other amount properly due to these Defendants, whether in
respect of a Fast Cash Advance or any other service provided by these Defendants,
pursuant to the Class Member's agreements with one or more of these Defendants.
40.
These Defendants have incurred costs and expenses as a result of the defaults
of the such Class Members, including costs and expenses in connection with collection
or other proceedings taken against the said Class Members to collect amounts properly
due and owing to these Defendants.
41 .
It was a term, either express or implied , of the agreements between the
Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and 632758 Alberta Ltd . and
each of the said Class Members that all such costs and expenses would be paid by the
such Class Members to the Defendants, 1008485 Alberta Ltd., 815028 Alberta Ltd. and
632758 Alberta Ltd ., as the case may be, in addition to the Fast Cash Advance principal
amount of the debt and lawful interest due to the Defendants, 1008485 Alberta Ltd. ,
815028 Alberta Ltd . and 632758 Alberta Ltd .
42.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta
Ltd. are entitled to set off so much of the Fast Cash Advance principal, interest and/or
all other amounts owing to them that have not been paid by the said Class Members as
is sufficient to extinguish such Class Members' claims against the Defendants, 1008485
Alberta Ltd ., 815028 Alberta Ltd. and 632758 Alberta Ltd. These Defendants are
entitled to judgment against the said Class Members for any balance due and owing to
them after all such set-offs are applied .
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43 .
The said Class Members' failure to pay such Fast Cash Advance principal,
interest and other amounts constitutes a breach of the respective Fast Cash Advance
Agreements entered into by them in respect of which Money Mart and the Franchisees
have suffered damages for which the said Class Members are liable. Further, and in
the alternative, the said Class Members' failure to pay such Fast Cash Advance
principal, interest and other amounts results in their unjust enrichment to these
Defendants' deprivation without juridical reason. Further, and in the alternative, the said
Class Members' receipt and retention of such Fast Cash Advance principal constitutes
money had and received for which the said Class Members are bound to account or for
which they are obligated to pay on the basis of quantum meruit. These Defendants are
entitled to judgment against the said Class Members for any balance due and owing to
them after all such set-offs are applied .
44.
Until these Defendants' rights of set-off and counterclaim have been determined,
liability cannot be established against them by any such Class Member, and no
aggregate assessment of monetary relief can be made.
Knowledge of Illegality:
45.
Further, and in the alternative, if any term of a Fast Cash Advance Agreement is
determined by this Honourable Court to be illegal (which is denied), the Representative
Plaintiff and the Class Members obtained certain of the Fast Cash Advances with full
knowledge of the alleged illegality of the Fast Cash Advances. Such Fast Cash
Advance Agreements were entered into by the Representative Plaintiff and Class
Members in pari delicto, and they are not entitled to any relief in respect of such Fast
Cash Advances .
There is No Entitlement to Any Relief:
In further answer to the whole of the Statement of Claim , and alternatively, if
46 .
these Defendants engaged in any wrongful conduct as alleged (which is not admitted
but denied) and have any liability to any Class Member as a result (which is also not
admitted but denied) any Class Member who is or was bankrupt, or who, in respect of
the claims made in this action, has settled with these Defendants, has no status or
standing to pursue any further claim against these Defendants.
If the Representative Plaintiff or Class Members have sustained the damages
47.
alleged in the Statement of Claim , which is expressly denied:
(a)

any alleged damages were caused solely and exclusively by their own
acts and omissions and not by the Defendants, 1008485 Alberta Ltd .,
815028 Alberta Ltd. and 6327 58 Alberta Ltd .;

(b)

the Representative Plaintiff or Class Members have failed or refused to
take any, or any reasonable steps to mitigate such damages; and
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(c)

such damages are excessive and too remote to be recoverable .

Relief sought:
48.
The Defendants, 1008485 Alberta Ltd ., 815028 Alberta Ltd . and 632758 Alberta
Ltd. respectfully request that this Honourable Court grant judgment:
(a)

dismissing this Action against them, and in particular the claims of the
Representative Plaintiff and of the Class Members he represents, and ;

(b)

in the alternative:
(i)

ordering an accounting of what is due to them from the
Representative Plaintiff and all other Class Members who have
defaulted on a Fast Cash Advance or failed to pay these
Defendants any other amount properly due to these Defendants,
whether in respect of a Fast Cash Advance or any other service
provided by these Defendants to the Class Member, pursuant to
the Class Member's agreements with these Defendants, together
with prejudgment and post judgment interest on the said amounts;

(ii)

setting off such amounts as are owed to these Defendants by such
Class Members against any amounts awarded to such Class
Members herein; and ,

(iii)

pursuant to the counterclaim hereto, ordering such Class Members
to pay these Defendants all amounts owing to them after the above
set-offs are applied ;

(c)

awarding costs on such basis as this Honourable Court deems
appropriate in the exercise of its discretion, including G.S.T. ; and

(d)

granting such other relief as this Honourable Court deems just in the
circumstances.
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