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AMENDED STATEMENT OF CLAIM

The Parties
1.

The representative Plaintiff, Gareth Young ("Young") is a resident of Calgary,

Alberta.
2.

The representative Plaintiff bring this action on his own behalf and on behalf of

all persons", who have borrowed money as a 'Fast Cash Advance' or 'Pl!Yday Loan' ("Payday

rovided in order to obtain the loan between October 16,2001 and April
30,2010 (the "Class").
3.

The Defendant,. National Money Mart Company ("Money Mart") '" is a company

incorporated under the laws of Nova Scotia ",and carries on the business of lending money in
('A lberta under the name Money Mart. Money Mart is registered as an extra-provincial company
under the laws of Alberta.
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The Payday Loan Business
Between 1996 and April 30 th , 2010, Money Mart provided short-tenn loans for

4.

small amounts known as "Fast Cash Advances" or "Payday Loans". Money Mart markets and
intends these Payday Loans to be used by borrowers as a means to bridge short-tenn cash needs
between paydays.
5.

Both the tenn and the maximum amount of the Payday Loans provided by Money

Mart are set by Money Mart, in accordance with its standard operating procedures, in relation to
the borrower's next scheduled "payday", meaning the next date on which the borrower will
receive the next payment from the borrower's source of income, either from employment or
some other fonn of regular payment such as a pension, unemployment insurance or disability
benefits.
6.

At all materials times, Money Mart's standard operating procedures provided that:

(a)

each borrower must execute Money Mart's standard fonn Payday Loan agreement,
in the fonn then used by Money Mart, the tenns of which are not negotiable and
have not been negotiated by Money Mart;

(b)

the maximum tenn of a Payday Loan could be up to 31 days but could not exceed
the borrower's next scheduled payday;

(c)

the "due date" of the Payday Loan recorded in the standard form Payday Loan
agreement must be set as the date before the borrower's next scheduled payday; and

(d)

the maximum amount of a Payday Loan could not exceed 30% of the amount the
borrower would receive on the borrower's next scheduled payday, up to July 1,2004
and subsequent to that date, could not exceed 40% of that amount.

7.

At all material times, Money Mart advanced Payday Loans on terms that required

the borrower, upon execution of Money Mart's standard form Payday Loan agreement and in
order to obtain the Payday Loan, to provide Money Mart with a first party cheque meaning a
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cheque payable to the borrower and endorsed by the borrower, post-dated to the date of the
borrower's next scheduled payday and in an amount equal to:
(a)

the principal amount of the Payday Loan;

(b)

interest on the Payday Loan calculated in accordance with the terms of the standard
form Payday Loan agreement then used by Money Mart; and

(c)

Money Mart's standard "First Party Cheque Cashing Fee" calculated in accordance
with the terms of the standard form Payday Loan agreement then used by Money
Mart.

8.

Each of the standard form Payday Loan agreements used by Money Mart in

providing Payday Loans calculates an amount stated to be interest on the Payday Loan, to be
included in the amount of the post-dated first party cheque the borrower must provide in order to
obtain the Payday Loan, which amount is calculated at an effective annual rate of interest of at
least 46.44%.
9.

Each of the standard form Payday Loan agreements used by Money Mart in

providing Payday Loans sets out a formula for calculating the amount of Money Mart's standard
First Party Cheque Cashing Fee, to be included in the amount of the post-dated first party cheque
the borrower must provide to Money Mart in order to obtain the Payday Loan, which formula
sets the First Party Cheque Cashing Fee as the sum of:
(a)

an amount equal to a percentage of the principal amount of the Payday Loan,
which percentage has ranged from 2.90% to 16.26% in the standard form Payday
Loan agreements used by Money Mart from time to time; and

(b)

a set dollar amount, which amount has ranged from $2.49 to $14.99 in the
standard form Payday Loan agreements used by Money Mart from time to time.

10.

Each of the standard form Payday Loan agreements used by Money Mart in

advancing Payday Loans provides that the borrower must repay the principal amount of the
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Payday Loan, with interest as calculated on the Payday Loan agreement, in cash on the "due
date" set by the standard form Payday Loan agreement, which under Money Mart's standard
operating loan procedures is set as the day before the borrower's next scheduled payday. Each
of the standard form Payday Loan agreements provides further that if the borrower does not
repay this amount in cash before the borrower's next payday, the loan will be repaid by Money
Mart cashing on the borrower's payday the post-dated first party cheque provided by the
borrower in order to obtain the Payday Loan.
11.

The substance of the terms on which Money Mart has advanced Payday Loans as

set out in paragraphs 4 through 10 above, and the true character and effect in law of those terms,
is that the Payday Loans provided by Money Mart are loans until the borrower's next payday,
with a right provided to the borrower to prepay that loan in cash before the borrower's next
payday and thereby avoid payment of Money Mart's standard First Party Cheque Cashing Fee
which the borrower is otherwise required to pay in order to obtain the benefit ofthe Payday Loan
until the borrower's next payday.
12.

Money Mart has advanced Payday Loans to the Class members in the manner and

on the terms set out in paragraphs 4 through 11 above, and have collected repayment of at least
one Payday Loan from each of the Class members through cashing the post-dated first party
cheque the Class member was required to provide in order to obtain the Payday Loan. As a
result, Money Mart has collected from each Class member in respect of at least one Payday
Loan:
(a)

the principal amount of the Payday Loan immediately upon expiry of the loan
term, which in every case was within 37 days of the loan advance;

(b)

interest calculated on the principal amount of the Payday Loan calculated at an
efTective annual rate of at least 59% for the loan term; and

(c)

an additional sum in the amount of Money Mart's standard First Party Cheque
Cashing Fee, which in every case exceeds 2.90% of the principal amount of the
loan advanced.
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13.

Young obtained Payday Loans on various occasions from I\Money Mart, the last

Payday Loan being obtained on April 7th , 2003 for the sum of$100.00. That Payday Loan was
repaid 10 days later on April 1th, 2003.
14.

The amounts collected by I\Money Mart were as follows:
(a)

a loan amount of $100;

(b)

interest of $1.14;

(c)

a "standard first party cheque cashing fee", in the amount of2.99% of the amount
of the loan plus interest, in the amount of$3.03; and

(d)

a $14.99 "per item fee"

for a total amount of $119.29.
Young repaid each of the Payday Loans he obtained from Money Mart by Money

15.

Mart cashing on Young's payday the post-dated first party cheque that Young was required to
provide Money Mart in order to obtain each Payday Loan, as set out in paragraph 7 above.
As a result of the repayment by Young of his Payday Loans through Money Mart

16.

cashing the post-dated first party cheque provided by Young in order to obtain the Payday Loans,
Money Mart has received in respect of each of the Young's Payday Loans:
(a)

repayment of the principal amount of each Payday Loan immediately upon expiry
of the loan term, and in every case, within 15 days of the loan advance;

(b)

interest calculated on the principal amount of the Payday Loan at an effective
annual rate in excess of 58% for the loan term; and
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(c)

an additional sum in the amount of Money Mart's standard First Party Cheque
Cashing Fee, which in every case is in excess of 3% of the principal amount
advanced.

s. 347(1) of the Criminal Code
17.

Money Mart's standard First Party Cheque Cashing Fee charged and collected by

Money Mart from Class members, pursuant to the terms of Money Mart's standard form Payday
Loan agreements by which each Payday Loan was advanced to the Class members, including the
standard First Party Cheque Cashing Fee charged and collected by Money Mart in respect of the
Plaintiffs Payday Loans, constitutes interest for the purpose of s. 347(1) of the Criminal Code,
R.S.C. 1985, c. C-46 ("Criminal Code").
18.

The effective annual rate of interest paid by the Class members and earned by

Money Mart as a result of the collection by Money Mart of Money Mart's standard First Party
Cheque Cashing Fee from Class members upon repayment of their Payday Loans, by Money
Mart cashing the post-dated first party cheque provided to them by the Class members at the time
of the advance of their Payday Loans, including the effective annual rate of interest paid by the
Plaintiff and earned by Money Mart as a result of the collection by Money Mart of its First Party
Cheque Cashing Fees in respect of the Plaintiff's Payday Loans, in every case far exceeds 60%
on the principal amount of each Payday Loan advanced, calculated in accordance with generally
accepted actuarial practices and principles, and constitutes a criminal rate of interest as defined
in s. 347(1) of the Criminal Code.
19.

The terms of the standard form Payday Loan agreements used by Money Mart to

advance Payday Loans to Class members, including the Plaintiff, required them to pay Money
Mart's First Party Cheque Cashing Fee in order to obtain the benefit of the Payday Loan until
their next payday, in an amount resulting in an effective rate of interest on the Payday Loan in
excess of 60%, and therefore, in every case those agreements constitute agreements to receive
interest at a criminal rate, contrary to s. 347(1) of the Criminal Code.
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20.

The collection by Money Mart of Money Mart's standard First Party Cheque

Cashing Fees from the Class members upon repayment of their Payday Loans, by Money Mart
cashing the post-dated first party cheque provided to Money Mart by the Class members at the
time of the advance of their Payday Loans, including the collection by Money Mart of its
standard First Party Cheque Cashing Fee in respect of the Plaintiffs Payday Loans, constitutes
the receipt of interest at a criminal rate, contrary to s. 347(1) of the Criminal Code.

Unjust Enrichment
21.

Money Mart has been enriched by the receipt of the First Party Cheque Cashing

Fees paid by members of the Class upon repayment of their Payday Loans, by Money Mart
cashing the post-dated first party cheques provided to it by the Class members at the time of the
advance of their Payday Loans, which has resulted in the receipt of interest by Money Mart on
those Payday Loans in excess of the maximum rate of interest permitted by s. 347(1) of the

Criminal Code, and in particular, Money Mart has been enriched by the receipt of the First Party
Cheque Cashing Fees paid by the Plaintiff.
22.

Each member of the Class has been deprived by the payment of the First Party

Cheque Cashing Fees each member has made to Money Mart upon repayment of their Payday
Loans, pursuant to Money Mart cashing the post-dated first party cheque provided to them by the
Class member in order to obtain a Payday Loan, and in particular, the Plaintiff have suffered a
deprivation by the payment to Money Mart of the First Party Cheque Cashing Fees in respect of
the Plaintiffs Payday Loans.
23.

There is no juristic reason why Money Mart should have received or should retain

the benefit of the First Party Cheque Cashing Fees paid by the Class members upon the
repayment of their Payday Loans, pursuant to Money Mart cashing the first party cheques
provided to it by the Class members in order for them to obtain those Payday Loans, which Fees
have resulted in the receipt by Money Mart of interest at a criminal rate on those loans, and in
particular there is no juristic reason for Money Mart to have received or to retain the benefit of
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the First Party Cheque Cashing Fees paid by the Plaintiff which have resulted in the receipt by
Money Mart of a criminal rate of interest in respect of the Plaintiff s Payday Loans.
As set out in paragraphs 21 through 23 above, Money Mart has been unjustly

24.

enriched by the collection of Money Mart's standard First Party Cheque Cashing Fees from the
Plaintiff and other members of the Class, upon repayment by them of their Payday Loans
pursuant to the post-dated first party cheques provided by them to Money Mart in order to obtain
their Payday Loans.

Unconscionable and Unlawful Practices
The representative Plaintiff and other Class members are:

25.

(a)

"consumers" within the meaning of s. l(U(0 of the Fair Trading Act, R.S.A.
2000, c. F-2 (the "Fair Trading Act");

(b)

"borrowers" within the meaning ofs. 58(d) of the Fair Trading Act: and

(c)

"debtors" within the Unconscionable Transactions Act, R.S.A. 2000, c.U-2

("th~

UTA"l,.
26.

",Money Mart is
(a)

"suP1~lier"

a~

of a consumer transaction within the meaning of s. 1(1)(1) of the Fair

Trading Act;

27.

(b)

"credit grantor" within the meaning ofs. 58(m) of the Fair Trading Act; and

(c)

"creditor" within the meaning of the UTA.
The Payday Loan agreements used to advance Payday Loans to the representative

Plaintiff and other Class members are "credit agreements" within the meaning of s. l(1 )(c. l) of
the Fair Trading Act.
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28.

The Payday Loans advanced by Money Mart to the representative Plaintiff and

other Class members are:

(a)

"consumer transactions" within the meaning of s. 1(1)(c) of the Fair Trading Act;
and

(b)
29.

"money lent" within the meaning ofthe UTA.
The First Party Cheque Cashing Fees are included within the "cost of the loan"

within the meaning of the UTA.
30.

Each of the Payday Loans Rrovided by Money Mart were advanced upon terms

and conditions that required the payment of the payment of interest at a criminal rate contrary to
s. 347 of the Criminal Code on the borrower's next payday. As such, the cost of each Payday
Loan was, in law, excessive, and each Payday Loan/\ transaction was harsh and unconscionable
within the meaning of s. 2 of the /\ UTA and an unfair practice within the meaning of s. 6(3)( c) of
the Fair Trading Act.
31.

At all materials times, Money Mart has either failed to disclose the APR of the

Payday Loans or misstated the APR of the Payday Loans by failing to include the First Party
Cheque Cashing Fees in the APR calculation, as required by s. 63 and s. 77 of the Fair Trading

Act and s. 8(1)(0) of the Cost of Credit Disclosure Regulation, Alta. Reg 198/99 (the "CCD
Regulation':J~

and should not be entitled to collect on account of the Pa da

excess ofthe principal advanced.
32.

/\As a result of the unconscionable and unlawful practices of Money Mart, as set

out in Raragmphs 30 and 31 above, the representative Plaintiff and other Class members are
entitled to repayment of or damages for any amount paid by them in excess of the rate of 60%
per annum being the maximum rate ofretum permitted by s. 347 (1) of the Criminal Code.
33.

As a further result of the breach of the Fair Trading Act and the CCD Regulation

by /\Money Mart, the representative Plaintiff and other Class members are entitled to statutory

10

damages from ",Money Mart in the amount of the lesser of $500 or 5% of the maximum
outstanding balance of the Payday Loan~ '" as provided by s. 98(3) of the Fair Trading Act.
Arbitration

34.

As a further result of such breach of statute, unconscionable trade practices and

breach of public policy, the agreements constituting the Payday Loans are unlawful and void,
and any provision, specifically paragraph 6 of the standard form agreement, aimed at protecting
",Money Mart by:
(a)

ousting the jurisdiction of this Court in favour of private arbitration; and

(b)

ousting the scope for class relief by purporting to prevent the joinder and
consolidation of claims with other persons without "the consent of the parties,"

is also unlawful and void and contrary to express provisions of s. 13 of the Fair Trading Act and
Rule 42 of the Alberta Rules o/Court.
Time and Place of Trial

The representative Plaintiff and other Class members propose that the trial of the

35.

common issues take place at the Courthouse in Calgary, Alberta and further estimate that the trial
of the common issues will take no more than 2 days.

WHEREFORE, the representative Plaintiff claims on his own behalf and on behalf of ",Class

members",:
(a)

a declaration that Money Mart's standard First Party Cheque Cashing Fees
charged by ",Money Mart upon repayment of a Payday Loan, pursuant to Money
Mart cashing the post-dated first party cheque provided by Class members in
order to obtain a Payday Loan, are interest within the meaning and for the purpose
ofs. 347 of the Criminal Code;
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(b)

a declaration that Money Mart's standard form Payday Loan agreements, which
are used by to provide Payday Loans to the Class members, are unlawful/\;

(c)

a declaration that all agreements and arrangements made by /\Money Mart for the
advance of a Payday Loan/\ failed to comply with the Fair Trading Act and as
such are unlawful and void;

(d)

an accounting or restitution to the Plaintiff and Class members of all First Party
Cheque Cashing Fees received by Money Mart, from the Plaintiff and Class
members pursuant to Money Mart cashing the post-dated first party cheques
p-rovided by the Plaintiff and the Class members in order to obtain their Payday
Loans;

(e)

repayment of all First Party Cheque Cashing Fees received by Money Mart as a
result of the harsh and unconscionable Payday Loan transactions pursuant to s.
2(c) of the UTA and s. 7(1) of the Fair Trading Act;

(t)

repayment of all monies received in excess of the principal advanced by Money
Mart pursuant to s. 96 of the Fair Trading Act;

(g)

statutory damages from Money Mart in the amount equal to the lesser of $500 or
5% of the maximum outstanding balance of the Payday Loan /\ as provided by s
98(3) of the Fair Trading Act;

(h)

interest on all amounts found to be owing pursuant to the Judgment Interest Act,
R.S.A. 1980, c. 1-0.5, and amendments thereto;

(i)

costs on a solicitor and client basis alternatively, enhanced party/party costs with
full indemnity for disbursements and GST; and

(j)

such further and other relief as this Honourable Court finds just.
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DA TED at the City of Calgary, in the Province of Alberta, this 16th day of October, 2003; AND
DELIVERED by Cuming & Gillespie, Barristers and Solicitors, solicitors for the representative
plaintiff and other class members, whose address for service is in care of their said solicitors at
Suite 1130. 396 - 11th Ave S.W. Cal m:y,Alberta T2R OCS.

Notice:
A.D. 2003

Action No. 0301-16311
,.NATIONAL MONEY MART COMPANY"

You have been sued. You are the Defendant.
You have only 15 days to file and serve a
Statement of Defence or Demand of Notice.
You or your lawyer must file your Statement of
Defence or Demand of Notice in the office of
the Clerk of the Court of Queen's Bench in
Calgary, Alberta. You or your lawyer must also
leave a copy of your Statement of Defence or
Demand of Notice at the address for service for
the Plaintiff named in this Amended Statement
of Claim.

WARNING: If you do not do both things within
15 days, you may automatically lose the law
suit. The Plaintiff may get a Court judgment
against you if you do not file, or do not give a
copy to the Plaintiff, or do either thing late.

IN THE COURT OF QUEEN'S BENCH
OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:
GARETH YOUNG, as representative plaintiff
PLAINTIFF
AND:

"NATIONAL MONEY MART COMPANY"
DEFENDANT

AMENDED STATEMENT OF CLAIM

This Statement of Claim is issued by CUMING
& GILLESPIE, Solicitors for the Representative
Plaintiff and other class members who reside in
the Province of Alberta, and whose address for
service is in care of said solicitors at Suite 1130,
396 - 11th Avenue S.W., Calgary, Alberta, T2R
OC5, and is addressed to the Defendant whose
residence as far as is known to the Plaintiff is
Calgary, Alberta.
CUMING & GILLESPIE
Barristers and Solicitors
Suite 1130,396 - 11 th Avenue S.W.
Calgary, Alberta T2R OC5
Attention: Craig G. Gillespie
Telephone: 571-0555
Facsimile: 232-8818

File No. 11077 CGG
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